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IS ST T AR F AT SFTHT HAT § AV I8 50 ARG F I FomRery i s 1w e
SHTERIL =T STfieT SoreT TIIETOT STTaa ST X T §, StaT F A& aer 3 freg g aaar &)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

TIRT FFTE T T ST

Revision application to Government of India:

(1) 1T STET o AAMae, 1994 Y =T STqq {19 aTg T et 5 a1 § G &= 50
SY-GTRT & TIF Y & SQq AET siaae st aize, WRa axar<, & wemer, Tere &,
=Tt w5, Sftaw S9 waw, €9 9, 75 el 110001 &t Fit ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) It grer & g F arEer § S G griee ' & Rl 9eeTR AT s s F ar et
TUSHIR F AL HOSHIR § AT o AT g AT H, AT el HUSHIR AT HOSTK 4§ =T a8 Fohell wRar §
7 Y o= F gT et St TTHAT F I g5 3l

In case of any loss of goods where~the }oss occur in transit from a factory to a
PR :
warehouse or to another factory or/ff\@ ";‘.igiléf,iira‘_fije\lfltouse to another during the course of
i N T8, B, . F
processing of the goods in a wafén %Storage whether in a factory or in a
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warehouse.




(@ 1T F STe< et g A weor & Fatfae arer ax ar grer & RfFwtr § U g Y 9T )
STUTE [ o [Xae & ATHS | ST WA o J1g% (el g AT % § MAid gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M Tl e T qETaTe T TR IR % STEX (FrUTer AT S &) FRat G = arer gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ST STITET it SR [ & TITATT o [o7T ST ST HiSe JI+ 1 TS, g i< U S(eer St 56
SR U (7 % Garias sgh, STaer & gI_T 9Iia af 99y ux a7 a1e § O sifaf{aw (72) 1998 gxr
109 a1 g &5 T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) ¥ SeTeT go (ardien) FRawmEe, 2001 ¥ e 9 ¥ st RfARE wor e sug F ar
st ®, IO smeer & i e 3 Rt & O w3 sfager-sneer g srdier sper it S-ay sy
& a1 I~ smaee TR ST AMRW I9eF A7 WA § @7 ed iy & sianta oy 35-35 & Heiia & &
AT & g & A1 TMR-6 FTATT it i oY T =11

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS aeee & 1oy STgl €Ty 9 & 9T T AT S6Y H Gl T4 200/~ e e
ST SR SR GAu<ad & AT9 ¥ SATET &l at 1000/ - &Y e SFram &7 syl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T L5, a1 ST e Ta QAT H¥ e 14 ~=HrTEe & gia ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 1T STeT o SIfa=aH, 1944 S g=T 35-41/35-3 ¥ siqeta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sicred TR=gE § aqTg STATR & srarar @ srdier, sl & arer § iy o, 3T sareT
o T AT AN =rATErner (Ree) Fit afde &t fifeer, srgaarars & 2nd qrer, agamt
I, AT, RRERATR, SIEHRTEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case,of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penal’e_%{;{, ,dgg%\nd / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively /é"}he,fo C:‘Q@ ﬁrossed bank
draft in favour of Asstt. Registar of a branch of any nomjn%tg‘\ WE",»SS"S efén bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(8) A < Saer F oY, o7 LT 7 THTA QAT § AT TAF Yo SN 6 Forg B a7 s Suden
& fa ST =TTRT = 7 % B g ot 3 Roram wdt e & a=y 3 g aenRer erfiefe =i
T T AU AT Fesk 1T TLHTL bl T AT (T ST § |

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) W%ﬁﬁ?ﬁfﬁﬁw 1970 79T HeTTerT it ST -1 ¥ st el g srqam s e
AT ST FATreeT Aot et 3 swer & & w7 67 03 7w & 6.50 T F7 =y o fewe
T GIHAT AT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁ@?éﬁﬁﬁﬁﬁﬁﬁﬂﬂﬁ%ﬁﬁﬂﬁﬁ@ﬂﬁ@ﬁ%ﬁﬁ%ﬁﬁ%ﬁw
0o, BT SEATe oo o Harehs st = (wraifafe) e, 1982 ¥ AfRa f)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T o, FrRlT SUTET [ Ta AT Ao 17 =AaTiaen<er (Rreee) woh wiar erdierr & aroer &
FeAH T (Demand) T &€ (Penalty) T 10% Td ST &-AT AT 1 STerif, sridrenaa G 5T 10
Ebﬁ?%’m%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

FAIT IUTE Yoo S HATHY o T, AT ST s sq il AT (Duty Demanded)|
(1) € (Section) 11D & Tgq Meiia i,
(2) forT Torq AvaT Hise & Tie;
(3) UTae Hiee MaHl % FIW 6 % I8 & WA

Tg Ua ST * St srdier’ F qger O ST Bt gerT S srdier arirer e 3 o uF e e R
T

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = amer 3 9 srdier STTArRoT 3 e gt e AT o AT <0 Rafa gy v At fvg
9To% % 10% ST U A STEt harer v AT g 99 @98 % 10% HarT 9 Hl S el g

In view of above, an appeal agamst th1s order shall lie before the Tnbunal on
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sumifra Gopal Jayswél, 10, Hanuman
Nagar, Near Prerna High School, Behind Janta Nagar, Chandkheda, Ahmedabad - 382424
(hereinafter referred to as “the appellant”) against Order-in-Original No.
CGST/WT07/HG/668/2022-23 dated 09.12.2022 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2 Briefly stated, the facts of the case are that the appellant are holding PAN No.
AUUPJ8498H. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.
10,05,250/- during the FY 2015-16, which was reflected under the heads “Sales / Gross
Receipts from Services (Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to submit copies of Balance
Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,
the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/A’bad-
North/Div-VII/AR-IV/TPD/UNREG 15-16/151/20-21 dated 23.12.2020 demanding Service
Tax amounting to Rs. 1,45,761/- for the period FY 2015-16, under provisions of Section 73(1)
of the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),
Section 77(2) and Section 78 of the Finance Act, 1994, The SCN also proposed recovery of
un-quantified amount of Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-
17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,45,761/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further, (i)
Penalty of Rs. 1,45,761/- was imposed on the appellant under Section 78 of the Finance Act,
1994; (ii) Penalty of Rs. 3,000/~ was imposed on the appellant under Section 77(1)(a) and
Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 3,000/- was imposed on the
appellant under Section 77(2) of the Finance Act, 1994 ﬁombnlitting documents to the
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the following grounds:

e The appellant received the Impugned OIA on dated 02.01.2023 and the appeal was
required to be filed on or before 01.03.2023.however, the appellant met with an
accident and failed to supply the documents to tax consultant . They also faced the
problem during the pre-deposit payment process. Therefore there was a delay in filing

appeal of 16 days. The applicant has requested to consider the cause of delay.

o The appellant is an individual and engaged in the business of manufacturing of Iron &
Metal items in the name of ‘Ashutosh Welding Works’. They are providing iron

products like windows, doors, gates, balcony coverings, etc.

e The appellant also files Income Tax Returns regularly from which it can be seen that
they have shown the respective income from the business of Ashutosh Welding Works
since long back. The income showing in Income Tax Return is nothing but the income
generated from such manufacturing activity. These services cannot be attributable to

Service Tax as per the Notification No. 25/2012-ST dated 20.06.2012.

e The adjudicating authority failed to appreciate that Service Tax liability cannot be
determined merely relying upon the data received from CBDT in Income Tax Return.

The impugned order was passed without looking into the facts and legal provisions.

e The demand for the FY 2015-16 is time barred and therefore the same is not

sustainable.

o The adjudicating authority ought to have applied concessional rates of taxes

considering the nomenclature of work executed by the appellant.

¢ The adjudicating authority has not been extended the benefit of cum duty price as per
Section 67(2) of the Finance Act, 1994.

o The appellant may granted the basic exemption of Rs. 10,00,000/- while working out

the amount of chargeable services.
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e The adjudicating authority has failed to appreciate that penalty can be levied only if
there is fraud, collusion, willful misstatement, suppression of facts or contravention of
any provisions with intent to evade payment of service tax. The adjudicating authority

has not found any of such intent in the impugned order passed by him.Further, The

appellant prayed that the appeal may be accepted and the OIO may be set aside in light

of the above.

4, Personal hearing in the matter was held on dated 05.12.2023. Shri Vivek N Chavda,
Advocate, appeared on behalf of the appellant. He reiterated the written submission and stated
his client does fabrication which is manufacturing activity, therefore not liable to service tax

and requested to allow their appeal.

5. On going through the appeal memorandum, it is noticed that the impugned order was
issued on 09.12.2022 and received by the appellant on 02.01.2023. However, the present
appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 17.03.2022, i.e. after a
delay of 16 days. The appellant have along with appeal memorandum also filed an
Application seeking condonation of delay stating that the appellant after receipt of impugned
order met with an accident and could not furnish papers to the appellate tax consultant.
Moreover, the website of CBIC was also not responding properlj} after generating pre-deposit
payment mandate. The reason for delay is that the portal of CBIC through which the appellant
was supposed to download the challan was erroneous and the appellant was unable to
download it. Despite, their best efforts, they were unable to obtain the challan within the
given time frame due to the technical issue on the portal. This has cause a delay in filing the

appeal.

6. Before taking up the issue on merits, I proceed to decide the application filed seeking
condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed
within a period of 2 months from the dates of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the
Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to
allow the filing of an appeal within a further period of one month thereafter if, he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 16 days and take up the appeal for decision on merits.

7. I have carefully gone through the facts of thg case, grounds of appeal, submissions

The issue to be
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decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services” provided by the Income Tax Department, no other reason or justification is seen in
the SCN for raising the demand against the appellant. As the appellant has shown their
income from “Sales of Services” in their ITR filed for the F.Y 2015-16 and failed to get
registered with the service tax department and filing ST-3 returns, the demand was raised. As
the appellant couldn’t submit the relevant document and failed to reply the SCN, the

adjudicating authority confirmed the demand.

7  Now, as the written and verbal submission by the appellant has been made before me .
As per submission filed by the appellant, the appellant was engaged in manufacturing and
selling of iron & metal items i.e. windows, doors, gates, balcony coverings etc. in the name of
“Ashutosh Welding Works”. The Income shown in the ITR for the F.Y. 2015-16, of Rs.
10,05,250/- was received against the same. While going through the submission it couldn’t be
established that the income is earned from the any manufacturing activity as they have not

furnished any sale / purchase invoice and no opening and closing stock in the ITR was shown.

Further, ITR for the previous F. year 2014-15 is also furnished in which the total income
Rs. 9,45,000/- is also shown against “Sale of service”. The appellant is contending that they
are eligible to SSI exemption of Rs. 10 Lakhs as per Noti 33/2012-ST dated 20.06.2012
which appears to be available to them. Accordingly, the benefit of the SSI exemption may be
extended to them and the service tax may be demanded on the remaining amount Rs. 5,250/-
(10,05,250-10,00,000).

8. In view of the above discussion, I am of the considered view that the activity carried
out by the appellant are liable to pay Service Tax during the FY 2015-16. Since the benefit of
SSI exemption is available to them and the service tax Rs 761/- on the taxable value Rs.

5,250/-is required to be recovered along with the applicable interest.

9.  Iuphold the penalty equal to service tax Rs. 761/- on the service provider under section

78 of the Finance Act.
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10. I uphold the penalty of Rs. 3,000/-on the said service provider under section 77(1)(a) &
77(1)(c) of the Finance Act.

11. I uphold the penalty of Rs. 3,000/-on the said service provider under section 77(1)(a) &
77(2) of the Finance Act.

12, o(dfier al ST &St a1 T8, SThier T (RerT SURih aish & f3har S & |

The appeal filed by the appellant stands disposed of in above terms.

\\V

D -
Attested m
_éi'\‘oo“‘“ cenrg, Bp
&

-
‘&\

(\

%,
. N
&, isvasst

(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Sumitra Gopal Jayswal, Appellant
10, Hanuman Nagar, Near Prerna High School,

Behind Janta Nagar, 'Chandkheda,

Ahmedabad - 382424

The Assistant Commissioner, Respondent
CGST, Division-VII,
Ahmedab_ad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
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