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©f&qr€tqtwnv@gn wawrwq©tw®qt€6ar i, esT@Qpqltv+Rqa§uq€T {I

AnY person ag©ieved by this Order-in-Appeal may file an appeal or revision apphcadon2
as the one may be against such order, to the appropriate authority kl the following way.

vnav<%A%rlqftwr ql+ot:-

Revision application to Government of India:

(1) h+r©qrqqqpRvf§lhrq,r994#t%rawTTqti97ww'qPTa+Vltt # %rlr€r
aq-wra#vqqqTqq bma !q+mr gTqqq wJtq©fqv, ute vtVR ftv +rw rrvtq RvInt,

a=ft +fM, :©qqfn Tm, fTqVTf, T{fiMft, rrooor##wftqTfiP ,-.

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - IIO OOI under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl Tm gt Bf++qwi&+qqRdt8fqqn wtt f+a WKnrnqrvqqTWT++wfM
wvFrntqs\wKKIHtqrv+qTtgvqnt +, vr fM WTHrnvrwTN+qT%qt f+gt qTWTt+
vr f%ftwFRIH+8-m©avfbn%aux se 81

In case of any loss of goods w]
warehouse or to another factory or
processing of the goods in a
warehouse.

loss
.ouse

Irage

occur in transit from a factory to a
to another during the course of
whether in a factory or in a



(V) VHT+ VTFfbOny u vtr +MfR7 wv ww vm%fqfWr+wzihrq®q8uvn
©qra©q%ft8z%qni#+qtvrm%vw Wt ngn xiv qfhmBv %I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vf&qr©HrTTmqf+qftmvxa qm@ (hnv7rquva)@rfKfMqwTm8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) ;tfbr©qnq#t@qHqgr@%!qvTv%fRFqtqft +fgaqFq4t'it eshq+qTtWqt tv
vrav+fhn%lmfRq@Tju,wftvbnanf\rqtvqqwTr Tr€tfRv©fbfMi (+ 2) 1998 %nr

I09nTfRIIHf+IT qv€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) #fhr©wqq ql@ (;Mtv) fhRTqgt, 200r%fbw 9 % StaiR fqtRffgwq#®rqjT-8 + a
vfhitt,§fq7qt©+vfRqttwtfq7jRqYq+8qqn+qMiF-newq{wftv mtv#a-.asrfhR
%vrq3RvqqmfWn vrvrqTfjql w%vrqvmqm!@rqfhf + BMa ma 353 +fiufRn© qT

!qVTq bmw#vrq aW-6qmn#tVft$ft§aqTfjal

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\f+©t©rRm%vrqqdf€7 mv Tq vrv wt wwt qq8ut@rt200/-©v %wmv#
WR3j<qdf@Tt6q vqvr©t®r©8'atrooo/- #=M TTVTTdRqTql

The revision application shall be accompanied by a fee of Rs.200/- where ihe
amount involved is Rupees One Lac or less and Rs.1,000/- where the mnount hlvolved
is more than Rupees One Lac.

tfhiT qT%, #dR wrTqT gwR+8n%twftdkRwrTf&qiwr qi vft wft,r:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ##hrMqm QJ@ wfbfbFb 1944 +t gRt 35-dt/35-qb Mtr:-
Under Section 35B/ 358 of CEA, 1944 an appeal lies to :-

(2) 3©fRf®7qf\qq+qvTqqlwn+qvrn#t@ftv,WftTR+ wat dyner,v,j-r#r®nqq
q©IH}qr6T WWT viTr©6Pr Wa) aq%v##T+BFr, q§RRTVTR + 2nd neT, %;TTa
WT, ©Tm, fRIWrqFE, g§qTIRTr-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r=dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagu, Ahmedabad: 380004.

In case)of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be fEed in quadrupBcate tn form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs. 1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / pena/IV/, dpQnwd / reRrnd is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivelyM§Iadig#QbGrossed bank
draft in favour ofAsstt. Redstar of a branch of any nomir}%Kb>gE@\bank of he

Veg2



place where the bench of any nom{nate public sector bank of the place where the bench
of the Tribunal is situated.

(3) =rfI @ wlv + qf yr qTtqft %r WiTtqI 8,tT e d mq IF aqqT # RR Mr qr s,I,IId alf,b
#rtfbnqTqTVTfNqv Tq+8tSq$ftf%fR©Tv€t SIftqq++®xqqTMR3FR#qNITqTfbq,tTl
qtT6wftvnhfhvt6Haq%qMtfhnqTdTg I

In case of the order covers a number of order-in-origjnal> fee for each o.I.o
should be paid in the aforesaid murner notwithstandbrg the fact that the one appeal to
the Appellant Tribunal or the one appHcadon to the Central Govt. As the case may bel
is filled to avoid scriptoria work if excishg Rs. 1 lacs fee of Rs. loo/_ for each.

(4) vrTMq W Wf&fhM r970 VTr thOfIda qH+ -1 bg©fdRufR,rRq Wn a,h gTqT.T

qTqWtwwrTf@at fMhT VTf8Mt# mtV +tvaq#tvqvfhn v6.50q+#rarPn,TV qI,$Qq,a
wn€rTTqTfiPI

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stunp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !Tqtt+df%TqFmt qtf+twrqaqT+fbMt $ta{$taHT©rq®,r@nqT,rT { vr MT
W, ##f@Wqqq®q++TlqT wtldbrqRTf#war (qwtRf#) f+M, 1982 +RQTel

Attention in invited to the rules covering these mld oUler related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules> 1982.

(6) ibn w, hfk©wmqFv3 T++qTmwftdhqwrrlBqwr (fR€h) Th vfl wha+ ljm&+
q&mPr (Demand) tH& (Penalty) vr 10% if qm %mr gfqqnf eI gTdtt% qf&q,wr $ WiT 10

qagaR {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Secdon 86 of
the Finance Act, 1994)

+gbr mTR qrvT 3il +qTqI R data, gTfqR €bTT BMF qt qPr (Duty Demanded) I

( 1) & (Section) 1:LD ha§Tf+UfftT iTfiF;

(2) fhn Tm haThfta#wfM
(3) tqqzhfizfhn##fhm 6%7®tqufirl

qlxfqqr'dfir vfl@’+q8xf vw #tjVqTqTWft@’nf©V wt bfhlfqfvnfbn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit unount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a
mmdatory condition for filing appeal before CE:STAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demande(f’ shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;

unount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qVwtqT %vR3MvHf&HaTh VTR qdqFq @qH QPTr@;f+qTfeT©atTbTf%gTR
qrvq bro%!'TmTR;jtq#%qv@;fqqTfRT€f3vw;b lo%Ww#RqTM#t1

In view of qbove2 an appeal ag?@Ws order shall lie before the Tu:lal on
or duty and penalty are in dispute,

HH':-;f=-Y§§
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F.No. GAPPL/COM/STP/2233/2023-Appeal

ORDER-M.APPEAL

The present appeal has been filed by M/s. Sumitra Gopal Jayswal, 10, Hanuman

Nagar, Near Prerna High School, Behind Janta Naga:, Chandkheda, Ahmedabad -- 382424

(hereinafter referred to as “the appellant”) against Order-in'Original No.

CGST/WT07/HG/668/2022-23 dated 09.12.2022 (hereinaRer refers:ed to as '%e impugned

order”) passed by the Assistant Commissioner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AUUPJ8498H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

10,05,250/- during the FY 2015-16, which was reflected under the heads “Sales / Gross

Receipts from Services (Value from m)” filed with the income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/A’bad-

North/Div-VII/AR-IV/TPD/UNREG 15-16/151/20-21 dated 23.12.2020 demanding Service

Tax amounting to Rs. 1,45,761/- for the period FY 2015-16, under provisions of Section 73 (1)

of the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),

Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of

un-quantified amou Flt of Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-

17)

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,45,761/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 20-15-'16. Further, (i)

Penalty of Rs. 1,45,761/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 3,000/- was imposed on the appellant under Section 77(1)(a) and

Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 3,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1

department, when called for.

994 ford
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F.No. GAPPL/COIVI/STP/2233/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

e The appellant received the Impugned OIA on dated 02.01.2023 and the appeal was

required to be filed on or before 01.03.2023.however, the appellant met with an

accident and failed to supply the documents to tax consultant . They also faced the

problem during the pre-deposit payment process. Therefore there was a delay in filing

appeal of 16 days. The applicant has requested to consider the cause of delay.

' The appellant is an individual and engaged in the business of manufacturing of Iron &

Metal items in the name of 'Ashutosh Welding Works’. They are providing iron

products like windows, doors, gates, balcony coverings, etc.

e The appellant also files Income Tax Returns regularly from which it can be seen that

they have shown the respective income from the business ofAshutosh Welding Works

since long back. The income showing in Income Tax Retun1 is nothing but the income

generated from such manufacturing activity. These services cannot be attributable to

Service Tax as per the Notification No. 25/2012-ST dated 20.06.2012.

8 The adjudicating authority failed to appreciate that Service Tax liability cannot be

determined merely relying upon the data received from CBDT in Income Tax Return.

The impugned order was passed without looking into the facts and legal provisions.

a The demand for the FY 2015-16 is time barred and therefore ,the same is not

sustainable.

a The adjudicating authority ought to have applied concessional rates of taxes

considering the nomenclature of work executed by the appellant.

, The adjudicating authority has not been extended the bene6t of cum duty price as per

Section 67(2) of the Finance Act, 1994.

, The appellant may granted the basic exemption of Rs. 10,00,000/- while working out

the amount of chargeable services.



F.No. GAPPL/COM/STP/2233/2023-Appeal

O The adjudicating authority has failed to appreciate that penalty can be levied onIY if

there is fraud, collusion, willful misstatement, suppression of facts or contravention of

any provisions with intent to evade payment of service tax. The adjudicating authority

has not found any of such intent in the impugned order passed by him.Further, The

appellant prayed that the appeal may be accepted and the OIO may be set aside in light

of the above.

4. Personal hearing in the matter was held on dated 05.12.2023. Shri Vivek N Chavda,

Advocate, appeared on behalf of the appellant. He reiterated the written submission and stated

his client does fabrication which is manufacturing activity, therefore not liable to service tax

and requested to allow their apI)ed.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 09.12.2022 and received by the appellant on 02.01.2023. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 17.03.2022, i.e. aBer a

delay of 16 days. The appellant have along with appeal memorandum also filed an

Application seeking condonation of delay stating that the appellant after receipt of impugned

order met with an accident and could not furnish papers to the appellate tax consultant.

Moreover, the website of CBIC was also not responding properly after generating pre-deposit

payment mandate. The reason for delay is that the portal of CBIC through which the appellant

was supposed to download the cha:Ilan was erroneous and the appellant was unable to

download it. Despite, their best efforts, they were unable to obtain the challan within the

given time frame due to the technical issue on the portal. This has cause a delay in Bling the

appeal.

6. Before taking up the issue on merits, I proceed to decide the application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3 A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 16 days and take up the appeal for decision on merits.

7. 1 have carefully gone through the facts of thq

made in the Appeal Memorandum and documents

case, grour}ds of appeal, submissions

issue to be
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F.No. GAPPL/COIVI/STP/2233/2023-Appeal

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the income Tax Returns filed by the appellant. Except for the value of “Sales of

Services” provided by the Income Tax Department, no other reason or justification is seen in

the SCN for raising the demand against the appellant. As the appellant has shown their

hnome from “Sales of Services” in their ITR filed for the F. Y 2015-16 and failed to get

registered with the service tax department and filing ST-3 returns, the demand was raised. As

the appellant couldn’t submit the relevant document and failed to reply the SCN, the

adjudicating authority confinned the demand.

7 Now, as the written and verbal submission by the appellant has been made before me .

As per submission filed by the appellant, the appellant was engaged in manufacturing and

sellklg of iron & metal items i.e. windows, doors, gates, balcony coverings etc. in the name of

“Ashutosh Welding Works”. The Income shown in the ITR for the F. Y. 2015-16, of Rs.

10,05,250/-. was received against the same. While going through the submission it couldn’t be

established that the income is earned from the any manufacturing activity as they have not

furnished aly sale / purchase invoice and no opening and closing stock in the ITR was shown.

Further, ITR for the previous F. year 2014-15 is also fUrnished in which the total income

Rs. 9945,000/- is also shown against “Sale of service”. The appellant is contending that they

are eligible to SSI exemption of Rs. 10 Lakhs as per Noti .33/2012-ST dated 20.06.2012

which appears to be available to them. Accordingly, the benefit of the SSI exemption may be

extended to them and the service tax may be demanded on the remaining amount Rs. 5,250/-

(10,05,250-10,00,000).

8. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant are liable to pay Service Tax during the FY 2015-16. Since the benefit of

ssl exemption is available to them and the service tax Rs 761/- on the taxable value Rs.

53250/-is required to be recovered along with the applicable interest.

9. 1 uphold the penalty equal to service tax Rs. 761/- on the service provider under section

78 of the Finance Act.
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10. i uphold the penalty of Rs. 3,000/-on the said service provider under section 77(1)(a) &

77(i)(c) of the Finance Act.

11. 1 uphold the penalty of Rs. 3,000/-on the said service provider under section 77(i)(a) &

77(2) of the Finance Act.

12. wftqqefHa©##tq€wft©©r{mn©nt%aft%&f#n@rm8 1
The appeal filed by the appellant stands disposed of in above terms.

Jg
(vntq qx )

\W/
Attested

RW (:

[?D. iTq

(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED PosT

M/s. Sumitra Gopal Jayswal,
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Behind Janta Nagar, Chandkheda,

Ahmedabad - 382424
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1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North
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(for uploading the OIA)
b&Mi File
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